Dear Dr. Movassaghi :

During the public neetings of the M ssissippi River
Conmi ssion held in Lake Provi dence and Houma, Louisiana, on
August 21 and 23, 2002, respectively, Messrs. Cyde Martin and
Ednond Preau presented comments on areas of concern to your
office. Also subnmitted for the record was a formal report that
expresses the views of your office and reconmends i nprovenents
and continuing work on the Mssissippi River and Tributaries
(MR&T) flood control project. The responses below follow the
order of topics in the submtted formal report wth a few
additional topics in the statenments addressed at the end of
this letter.

SOUTHEAST ARKANSAS LEVEE DI STRI CT

(1) The M ssissippi R ver Conm ssion recognizes the
i nportance of the south bank Arkansas River |evee system

Ar kansas Ri ver

(2) The Vicksburg District will continue to nmake periodic
i nspections of this area. Should conditions devel op that
threaten the | evee, necessary neasures wll be taken to protect
the levee. In addition, field staff routinely conduct pre- and
post -fl ood inspections to | ook for slides, scour, or other
probl ens.

-2

Levee Enl argenent and Berns, M ssissippi River

(3) As part of the recently conpl eted Suppl enent al
Envi ronnental |npact Statement, the Vicksburg District
determ ned that approximately 20 mles of | evee was deficient in
Arkansas. These deficiencies are only 1 to 2 feet. The
Vi cksburg District is commtted to correcting these
deficiencies; however, priority at this tinme is being given to
those areas with the greatest need. Once these deficiencies are
corrected, the Corps will start design and construction on the
deficiencies in Arkansas.

FI FTH LOUI SI ANA LEVEE DI STRI CT




Levee Enl argenent and Berns, M ssissippi River

(4) The Vicksburg District is continuing to work on the
nost deficient areas in Louisiana. The District is nearing
conpl etion on those itens of work underway in East Carrol
Parish and recently awarded one item of work in Madison Parish.
Plans are to award another itemin Madi son Parish within the
next few nmonths. Design is continuing on several itens south of
Interstate 20 in Madi son Parish, and design has been initiated
on several itens at Vidalia, Louisiana. The funding received by
the Vicksburg District has been sufficient in recent years to
conpl ete those projects on which ri ghts-of-way and desi gn have
been conpl et ed.

Borrow areas are being |ocated to mnimze environnmenta
damage. This was the alternative recommended by the U S. Arny
Corps of Engineers in the 1998 M ssissippi R ver Levees
Enl argenent and Seepage Control project and Suppl enent al
Environnental |npact Statement. According to records, a copy of
the draft report was furnished to your office, but the Vicksburg
District received no coments about the recommended plan. The
recommended plan was chall enged in Federal Court by nine
envi ronnmental groups, but the court ruled in favor of the Corps.
W will continue to work with the Fifth Louisiana Levee District
in the |ocation of borrow areas. However, these |ocations nust
be such that they mi nimze environnmental damage and are
consi stent with the Suppl enental Environnental |npact Statenent.
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Tensas River Basin, LA Study

(5) The Corps recognizes your desire to provide additional
fl ood protection, water supply, and environnental restoration to
the Tensas Basin area. Many areas are experiencing water supply
and environnental needs simlar to those present in the Fifth
Loui siana Levee District. Wiile there is authority to conduct a
study of the nultiple needs of the area, $100,000 was added in
Fiscal Year 2002 to initiate the study. |If additional funding

is not added, consideration will be given for including a
request for funds to conplete this study; however, approval of
funding, as well as conpletion of this study, will be based upon

national funding priorities.



Red Ri ver Backwater Area

(6) The Corps stands ready to construct the remaining
6, 500 feet of |evee enlargenent once the Fifth Loui siana Levee
District nakes the rights-of-way avail abl e.

M ssi ssi ppi Ri ver Above O d River, Channel | nprovenent

(7) Thank you for your comrents regarding the inportance
of the M ssissippi River channel stabilization work. The Corps
closely nonitors and stabilizes the river channel as required to
achi eve the maxi mum fl ood control and navi gation benefits. To
ensure project success, maintaining existing channel i nprovenent
structures is just as inportant as their construction. The
Corps will continue to give the naintenance portion of the MR&T
project high priority during the annual budgeting process.

Lake Provi dence Harbor

(8) The Lake Providence Port was funded in Fiscal Year
2002 for mai ntenance dredging. Dredging was conpleted on
Sept enber 27, 2002. Unfortunately, funding for Fiscal Year 2003
i ncludes only funding for surveys of the port. The
Adm ni stration views comercial navigation as a core m ssion
because of the w despread benefits provided to the nation. The
Adm ni stration places a funding priority on those ports and
har bors that have high comrercial cargo volunes or | ow costs per
ton-mle of comercial cargo. The Lake Providence Port has been
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identified as a "l ow-use comrerci al channel or harbor” and does
not meet an assessnment of national priorities.

TENSAS BASI N LEVEE DI STRI CT

(9) Construction of the Boeuf River and Tributaries
proj ect was underway when all work was halted as a result of the
1977 Presidential review of Corps projects. Channel work was
conpleted on 51.5 mles of the Lower Boeuf River and Big Col ewa
Creek to provide additional flood protection before construction
was stopped. As a result, the project had to be reeval uated
before construction could be resunmed. A draft reeval uation
report was prepared and three public neetings were held in
Decenber 1984. The tentatively selected plan included



conpl etion of the authori zed channel enlargenent on Big and
Colewa Creeks to mle 71.5 and on Bayou LaFourche frommle O to
mle 28.2, in conbination with fl owage easenents al ong the | ower
27 mles of Boeuf River to conpensate for the effects of the
channel work upstream Support for this plan was strong in the
upper reaches, and opposition was intense in the | ower reaches.

The study was term nated in May 1985 foll owi ng the decision
of the sponsor, the Tensas Basin Levee District, to wthdraw
sponsorshi p and has renmai ned inactive since that tinme. Before
the Corps of Engineers could resune any construction on this
project, significant studies would have to be perfornmed due to
t he nunerous changes in laws and policies, particularly in the
environnental arena, since the original reevaluation study was
performed. Additionally, a project sponsor would have to be
identified and woul d be required to cost share any resulting
feasibility studies and construction. The Corps currently has
no indication of a wllingness on the part of any governing body
to serve as the project sponsor, and therefore there are no
pl ans to conduct further studies or construction at this tinme.

The Tensas Basin Levee District is the project sponsor for
t he Boeuf River—Point Jefferson Study. This study concerns
restoration of mninmumflows to Boeuf R ver by diverting flow
from Bayou LaFourche for the purpose of environnental
restoration. The study is scheduled for conpletion in Decenber
2003.

Sicily Island

(10) We are pleased to report that construction of the
Sicily Island project is conplete. The final two construction
items, to include |levee Itens 1-C and 1-D and Billys and Fal con
Bayous plugs, were conpleted in Septenber 2002.

Quachita River Levees

(11) After many years of working with your agency and the
Tensas Basin Levee District, the Corps appreciates the need for
conpl etion of the Quachita River Levees, Louisiana, project.
The remai ni ng unfunded itens of work include | evee enl argenent



of Itenms 2 and 3 in the Bastrop to Monroe reach of the east bank
| evee and resurfacing of the Monroe to Sandy Bayou reach of the
east bank |levee. Levee Item2 in the Bastrop to Monroe reach is
currently being advertised for construction. This itemw/ll be
ready for award in the Novenber-Decenber tinmefrane. Additiona
work for |evee surfacing in the Monroe to Sandy Bayou reach w |
commence as funds becone avail abl e.

Quachita-Bl ack R vers Bank Stabilization

(12) The Corps recogni zes that bank stability continues to
be a problemalong the Quachita River. W are currently
conducting a bank caving study on the Quachita and Bl ack Rivers
in Louisiana to identify bank caving areas, estimate costs, and
prioritize affected areas. The initial site visits have been
conpleted. A report will be conpleted by June 2003; however, at
this time we do not have authority to construct any bank
stabilization projects.

RED RI VER, ATCHAFALAYA AND BAYQU BCEUF LEVEE DI STRI CT

Lower Red Ri ver, South Bank Levees

(13) Wirk on the replacenent of the Bayou Rapi des Punping
Plant, a $7.7 nmillion contract, is underway. The schedul ed
conpletion date is April 2003.

Al exandria to the Gulf of Mexico Study

(14) The New Orleans District is ready to execute the
Feasi bility Cost-Sharing Agreenent for the feasibility study as
soon as non- Federal funds are available. The first phase of the
study wll address flooding problens in the Al exandria area.

ATCHAFALAYA BASI N LEVEE DI STRI CT

Lower Atchafal aya Basi n Reeval uati on St udy

(15) Recommendations for riverfront businesses are
included in the prelimnary draft report for the Lower
At chaf al aya Basi n Reeval uati on (LABR) study, which is schedul ed



for subm ssion to the Conm ssion in Novermber 2002. These
recommendations wll be evaluated with respect to al
appropriate |laws, policies, and guidance. The technica
appendices to the LABR report are currently being devel oped and
will be forwarded to all interested parties as soon as they
becone avail abl e.

The LABR report recommends that the barrier |evee be
constructed to the 100-year hurricane elevation. However, this
is outside the MR&T authority and may require a non-Feder al
sponsor to cost share the difference between MR&T responsibility
and the 100-year hurricane protection. The LABR report
recomrends extending the forecast year of the project flowine
fromthe year 2030 to 2058 in order to acconmodate anti ci pated
future flood stages. An intense nonitoring programis ongoing
that will inprove the managenent capabilities of the basin. The
Corps | ooks forward to a continued partnership in this effort.

Protection Levees, Atchafal aya Basin

(16) The Corps continues to pursue |evee construction as a
hi gh-priority itemin the overall MR&T fundi ng appropriations.
Maj or | evee deficiencies exist in the area west of Berwick. 1In
the recent past, significant construction progress has been nmade
inthis area, and there are currently three ongoing contracts.

Where sufficient borrow nmaterial is not avail able, uncapped
sheetpile floodwal I s are being constructed to achi eve the
desired design grade. The overall design effort is to continue

in earnest into Fiscal Year 2003. |If the Corps receives
additional funds to award additional contracts in Fiscal Year
2003, the work will be advertised at the earliest possible date.

(17) The prelimnary LABR draft report indicates that the
| evees near Morgan City will need to be raised an additi onal
2 feet; however, the 2-foot rise is not required for 50 years.
The Corps will continue to develop solutions to inprove the
situation.

Mai n Channel , Atchafal aya Ri ver




(18) The prelimnary LABR draft report recommends that the
feasibility study for the jetty be included in the Louisiana
Coastal Area Ecosystem Restoration project. The purpose of the
feasibility study is to assess the potential for inplenenting
this feature as an ecosystemrestoration neasure. Currently,

t he Loui si ana Departnment of Natural Resources is participating
with the New Ol eans District as the non-Federal cost-sharing
sponsor to pursue this study.

(19) In May 2002, the New Orleans District signed a
Feasi bility Cost-Sharing Agreenment with the Morgan City Harbor
and Termnal District for a 3-year feasibility study of the
deepeni ng of the Atchafal aya River and Bayous Chene, Boeuf, and
Bl ack navi gation channels. Justification of a deeper channel is
a maj or chall enge, given the high cost and our linmted success
in maintaining the currently authorized 20-foot Atchafal aya
Ri ver bar channel. W are hopeful that our ongoing efforts to
reduce the mai ntenance requirenments of the 20-foot channel wl|
al so hel p reduce the increnental naintenance requirenments for a
deeper channel. In the study, we will address navigation
benefits and environnental benefits that would result fromthe
beneficial use of dredged material fromthe construction and
mai nt enance of a deeper channel. On August 8, 2002, a scoping
meeting was held in Morgan Gty to initiate the preparation of
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the Environnental |npact Statenent for the channel - deepeni ng
proj ect.

Revet nents, Atchafal aya Ri ver

(20) During high water each year, the Corps routinely
surveys approxinmately 50 mles of revetted banks on the
At chaf al aya River. The annual surveys indicate that the
revetted banks are in good condition. Wile we will conplete
the revetnment construction programon the Atchafalaya in
3 years, the revetnment mai ntenance programremains a fully
funded program and a high priority.

TERREBONNE Tl DEWATER MANAGEMENT
AND CONSERVATI ON DI STRI CT




Morganza to the GQulf of Mexico

(21) The Morganza to the Gulf of Mexico Feasibility Study
is conplete. The Chief of Engineers’ report was signed on
August 23, 2002. The National Econom c Devel opnent pl an
provi ding a 100-year |evel of protection has been sel ected as
t he recommended plan. The Pre-construction Engi neering and
Design (PED) phase for |evees and floodgates is underway. The
first construction contract is scheduled for award in Fisca
Year 2005, pendi ng Congressional authorization, appropriation of
funds for construction, and execution of a Project Cooperation
Agr eenent .

Houna Navi gati on Lock Study

(22) The PED phase for the Houma Navi gation Canal Lock is
underway and is schedul ed for conpletion by June 2004. A
determnation will be made by Novenber 2002 as to the design and
type of structure for the project. The Corps is al so studying
the feasibility of deepening the Houna Navigation Canal to 20
feet (nom nal depth) in response to the Terrebonne Port
Conmi ssion's request. A draft feasibility report for this
project is scheduled for March 2003.

PONTCHARTAI N, LAFOQURCHE BASI N, ORLEANS, WEST JEFFERSQN,
EAST JEFFERSON, LAKE BORGNE, GRAND PRAI RIE, BURAS
PLAQUEM NES WEST BANK, SOUTH LAFOURCHE,

AND ATCHAFALAYA BASI N LEVEE DI STRI CTS

(23) The Comm ssion shares your beliefs regarding the
i mportance of | evees and revetnent projects to protect these
very inportant netropolitan and comrercial areas. The Corps
routinely nonitors 275 mles of revetted banks on the
M ssi ssippi River. Annual revetnent surveys indicate that the
banks are in good condition. Bank nonitoring will continue to
prevent | evee setbacks and econom c disruption in this vital
area of the state. The revetnent mai ntenance programrenains
a high priority and a fully funded program



M ssi ssippi River Below Od River, Below Gade M ssissippi R ver
Mai nline Levees

(24) Work on levees has progressed at a significant pace
to ensure that over 97 percent of the M ssissippi R ver |evees
are to grade and section. The remaining deficiencies as to
freeboard and cross section will be corrected in the near
future.

M ssi ssippi River Below Od R ver, Channel |nprovenent

(25) Each year the revetted banks on the M ssissippi River
are surveyed, nonitored, and inspected for bank scour and bank
caving. Qur annual surveys indicate that |less than 1 percent of
the protected banks require mai ntenance. The Corps wll
continue to repair foreshore di kes, upper bank stone paving, and
the articulated concrete mat revetnents in order to protect the
fl ood control and navigation systens along the M ssissipp
Ri ver

Donal dsonville to the GQulf of Mexico Study

(26) Work is progressing at a good pace. The depth-danage
survey i s ongoing. Sponsor architect-engineer firnms are
obtaining rights-of-entry for the hurricane | evee alignnment and
hydraul i ¢ surveys. Surveys are expected to be conpleted in 3 to
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4 months. Design work will start when the surveys are
avai l able. W appreciate the cooperation that the Louisiana
Departnent of Transportation and Devel opnment and Laf ourche Basin
Levee District have provided for the study.

LOUl SI ANA STATE PENI TENTI ARY LEVEE

(27) The Comm ssion concurs with your comment that the
Loui siana State Penitentiary Levee project has been a success
story. The Corps received outstandi ng cooperation from al
concer ned agenci es throughout the design and construction
effort. Three construction contracts were awarded in Septenber
1999, just 2 years after the design process was initiated. The
proj ect was prosecuted on a fast track, which could not have
been acconplished wi thout such outstandi ng cooperation. The



final construction contract was awarded in April 2001 for the

| evee enl argenent downstream of Canp C. Project conpletion is
schedul ed in Fiscal Year 2003, only 6 years after approval to
proceed. Sufficient Federal and non-Federal funds are budgeted
to support the estimted contract earnings through project
conpletion. The project is currently estimated to be conpl eted
ahead of the original schedule and at |ess than the original
cost estimate.

OLD RI VER CONTROL STRUCTURE

(28) Public Law 101-646 provides authority for the Corps
of Engineers to investigate the distribution of flow as
regul ated by the dd R ver Control Conplex. At this tine,
however, the Corps has not been provided funding. Should any
studi es be directed and funded, the Corps, through its | ong
i nvol venment in nmulti-use project analysis, is cognizant of the
need to exam ne and evaluate the effects on all water resources
activities that would result fromnodification to the
established flow distribution. However, any such study nust
determne the feasibility of operating the systemw th various
alternative flow distributions and evaluate the | ong-term
i npacts on the M ssissippi and Atchafal aya River systens.
Should a different distribution be deened advi sable, review and
approval by Headquarters of the Corps of Engineers and the
Congress woul d be required.
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M SSI SSI PPl RIVER SHI P CHANNEL — BATON ROUGE TO GULF

(29) The New Orleans District is continuing coordination
efforts with the Departnment of Transportation and Devel opnent
and Pl aquem nes Parish to conplete the mtigation requirenents
of this project. The contract to conplete the expansion of the
Bel | e Chasse Water Treatnent Plant is nearly finished. Wrk on
the Phase Il study is continuing. However, because of the
proposed change in cost sharing outlined in the “National
Dredgi ng Needs Survey of Ports and Harbors” draft report of My
2000, the District will not finalize work on the Phase 11
study. The District staff has discussed this matter with
representatives of the Departnment of Transportation and
Devel opnent and t hey concur.



ENCROACHMVENTS W THI N FLOODWAYS

(30) The Conm ssion concurs with the | evee boards and the
Loui si ana Departnent of Transportation and Devel opnent t hat
encroachnents on the floodplain are a major concern. Wth
respect to fill on the batture, it has been the New Ol eans
District’s policy to generally limt the amount of fill to 1
foot above the existing batture el evati on whenever possi bl e.
Thi s excl udes sand stockpiling operations which are consi dered
tenporary operations and are subject to be degraded at the
direction of the District Engineer if it is determned during a
fl ood event that the operation is detrinental to the integrity
of the flood protection system

When a copy of a permt request for fill on the batture is
received for review, the New Ol eans District generally includes
a stipulationinits letter of no objection that states the
anmount of fill placed on the batture nust be |imted to 1 foot.
However, the District eval uates each permt request on a case-
by-case basis. On certain occasions the New Ol eans District

has made exceptions to allow an applicant to install fill above
the 1-foot limtation when it has been determ ned that the
additional fill will not adversely inpact the integrity of the

fl ood protection system
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HURRI CANE PROTECTI ON PRQJECTS

(31) The Reconnai ssance Report recommends proceeding into
detailed feasibility studies. The Headquarters of the Corps of
Engi neers has determned that there is a Federal interest in
proceeding with the feasibility phase studies and certified the
report on August 16, 2002. The New Oleans District will be
wor king closely wth the Louisiana Departnent of Transportation
and Devel opnent and | ocal interests to conplete a project
managenment plan for the next study phase.

(32) There are several |ocations where foreshore
protection has been provided to protect hurricane protection
| evees. |If additional protection is needed, New Ol eans



District will evaluate each | ocation based on the authorization
of each project.

(33) Crown surfacing has generally not been included in
hurricane protection projects. The addition of foreshore
protection and crown surfacing could require revision to the
aut hori zation of the individual projects.

M SSI SSI PPl RI VER GULF OUTLET

(34) The Corps is conducting a reevaluation study of the
possi bl e nodi fication of the Mssissippi Rver Gulf Qutlet
project. The study includes navigation, hurricane protection,
and ecosystemrestoration features. Alternatives being
i nvestigated include navigation channel depths of 12, 16, and 20
feet, in lieu of the currently authorized 36 feet; relocations
of facilities; hurricane protection; and wetland restorati on.
The study is 100 percent Federally funded. A salinity nodel and
a regional econom c analysis were conpleted during this fiscal
year. The original conpletion date for the study was Septenber
2002; however, the conpletion date has been revised to
i ncorporate ecosystemfeatures in the study. The revised study
conpl etion date is Septenber 2003.

FRESHWATER DI VERSI ON AND COASTAL STUDI ES

(35) The current operational plan for the Caernarvon
Freshwat er Di version structure has produced excellent results.
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Monitoring of the project since 1988 by the Loui siana Depart nment
of Natural Resources, Coastal Restoration Division, has shown
that the project has enhanced energent marsh vegetation, reduced
marsh 1 oss, and significantly increased commerci al and
recreational fisheries and wildlife productivity. Mnitoring
data show that freshwater marsh plants increased over seven
times, brackish marsh plants increased by al nost 50 percent
since operation of the structure began, and the anmount of salt
mar sh veget ati on has decreased by nore than half. Caernarvon
has hel ped to reduce marsh loss as well. Results show a net
increase in marshland of about 5.9 percent per year.

(36) The Davis Pond project was dedi cated on March 26,
2002. Diversions began July 17, 2002, once all oyster |eases



were relocated or purchased. Positive results simlar to those
for the Caernarvon project are expected.

(37) Until Louisiana, Mssissippi, and the Corps of
Engi neers reach a consensus on a nutual ly acceptabl e operati onal
pl an, the proposed Bonnet Carre Freshwater Diversion project
will remain in an inactive status.

(38) Public Law 101-646 provides authority for the Corps
of Engineers to investigate the distribution of flow as
regul ated by the dd River Control Conplex. At this tine,
however, the Corps has not been provided funding. Should any
studi es be directed and funded, the Corps, through its | ong
i nvol venent in nmulti-use project analysis, is cognizant of the
need to exam ne and evaluate the effects on all water resources
activities that would result fromnodification to the
established flow distribution. However, any such study nust
determne the feasibility of operating the systemw th various
alternative flow distributions and eval uate the |ong-term
i npacts on the M ssissippi and Atchafal aya River systens.
Should a different distribution be deened advi sabl e, review and
approval by Headquarters of the Corps of Engineers and the
Congress woul d be required.

(39) The New Orleans District, in conjunction with the
Loui si ana Departnent of Natural Resources as the sponsor, is
currently conpleting feasibility studies for two conponent
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proj ects of the Louisiana Coastal Area Conprehensive Pl an.

Draft feasibility reports for the Barataria Basin Wtl and
Creation and Restoration Study and the Barataria Basin Barrier
Shoreline Restoration Study are nearing conpletion, and the
final reports will be finished on a schedule that will allow
these projects to be considered for authorization in a potenti al
2004 Water Resources Devel opnent Act (WRDA).

ABI LITY TO PAY

(40) The Comm ssion will continue to support the Ability
to Pay provisions and guidelines that are pronul gated by the
Admi ni strati on.



POLI CY | SSUES

(41) Much of the language contained in Project Cooperation
Agreenents (PCA) and ot her cost-sharing agreenents is dictated
by the statutory authorization of the project and by ot her
Federal |aws and regul ations. Wen a provision is required by
Federal |aw or regulation, the Corps is not authorized to agree
to proposed changes offered by a non- Federal sponsor. Those
changes can be inplenented only as a result of Congressional
action as w tnessed when Congress enacted Section 371 of the
1999 WRDA, altering the cost-sharing responsibility for highway
rel ocations for the Comte R ver Diversion project, Amte River
and Tributaries, Louisiana. Sone provisions in the PCA are a
matter of Corps policy and may be the subject of negotiation.
Negotiability of the provision often depends on determ nations
regarding applicability to other projects and whether that is an
appropriate precedent.

Citing PCAs, Feasibility Cost-Sharing Agreenents (FCSA), and
Prelim nary Engi neering and Desi gn Cost- Sharing Agreenents (Design
Agreenents), your office asserts that although "project life" is
limted to 50 years, the agreenents are for eternity and are very
open- ended.

You are rem nded that the nodel agreements contain provisions
as to termnation of the agreenent. Due to the Federal investnent
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in the project, the term nation provisions operate to protect the
Federal investnent in the project. For exanple, the nodel FCSA
does not constitute an open-ended agreenent, nor is it intended to
be a long-termagreenent. The nodel FCSA presents nany
opportunities for the non-Federal sponsor to term nate the
agreenent. Article X of the nodel FCSA provides that the FCSA
automatically termnates at the end of the "study period," which
is defined in Model Article |1.D. as being the point in tinme that
the Assistant Secretary of the Arny for Gvil Wrks presents the
feasibility report to the Ofice of Managenent and Budget. The
nodel agreenent further provides two additional opportunities to
end the FCSA agreenent. Mdel Article Il.E allows the sponsor to
establish a cost cap that can result in term nation of the
agreenent when contract award or in-house work woul d cause the



cunul ative obligations of the Governnent and sponsor to exceed the
cost cap, resulting in excess study costs. Finally, and nost
inmportantly, Mddel Article X permts either party to term nate the
agreenent upon 30-day witten notice.

Anot her exanple is the “Single Purpose Structural Flood
Control (SFC) Model PCA’ dated March 2001. Both this agreenent
and the Moddel Design Agreenent may include a provision which
al l ows the sponsor to establish a voluntary cost cap that could
result in termnation of the PCA or Design Agreenent by the non-
Federal sponsor when a contract award woul d cause the cunul ative
obligations of the Governnent and non- Federal sponsor to exceed
the cost cap. The Mdel Design Agreenent's voluntary cost cap
provi sion (Mdel Article Il.A 3.) is also triggered if
continuation of the design using the Governnent's own forces would
result in cunmulative financial obligations for design that exceed
t he designated voluntary cost cap. Both nodels provide that when
condi tions occur that trigger the voluntary cost cap provision
t he Governnent and non- Federal sponsor agree to defer award of
that contract and all subsequent contracts until such tinme as the
Governnment and the non- Federal sponsor agree to proceed with
further contract awards. (In the case of the Mdel Design
Agreenent, both parties nust also agree to proceed with further
design utilizing Governnment hired | abor.) Both nodel agreenents
[imt the deferral period to 3 years; however, the Assistant
Secretary of the Arny (Gvil Wrks) nmay nake a witten

-16-

determ nation that contract(s) award (and/or continuation of
design with Governnment hired | abor) rust proceed in order to
comply with law or to protect life or property frominmm nent
and substantial harm

Wth all agreenents there is a standard nodel provision that
allows for termnation of the agreenent in the event hazardous
substances are discovered. Additionally, either the non-Federal
sponsor or the Governnment may elect to term nate the agreenent or
to suspend future performance on or after 60 days fromthe date it
receives notice that the Government has failed to receive its
annual appropriation from Congress.



The WRDA of 1986, Public Law 99-662, Section 103, established
the cost-sharing obligations for the construction, operation
mai nt enance, repair, replacenent, and rehabilitation of a project
for flood control and ot her purposes, and the requirenent for
entering into an agreenent with a non-Federal governnental entity.
Unl ess the original Congressional authorization limts the
duration of a project, project activities and the Federal and
non- Federal responsibilities under the Project Cooperation
Agreenent are required by Federal |aw to continue until such
time as Congress formally deauthorizes the project or anends the
statutory authority therefore. The "project life" concept is
utilized by the Governnment in its decision docunents as a part
of the benefit/cost analysis that is perfornmed to determ ne the
econonmic feasibility of the project. It is not determ native of
the duration of the public's need for the project, nor does it
create any |l egal obligations or responsibilities to the extent
and duration of the non-Federal sponsor's statutory cost-sharing
obligation on behalf of the project.

The primary purpose for the Corps' review of the real estate
agreenents acquired by non-Federal sponsors is to give the United
St ates adequate guarantee in its significant investnent. The
situation is not dissimlar fromthat of a |lending institution.
| f one were obtaining funding for a construction project, the
l ending institution would want to review all title instrunents to
verify sufficient rights in the borrower before authorizing the
funding. Gven the substantial investnent by the United States,
the Corps has an obligation to the taxpayers to substantiate that
the investnment is safe.
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| f the non- Federal sponsor does not acquire sufficient
right-of-way, quite often the solution is not just renedying the
acquisition. Frequently, the immnent threat of suit and of
substantial project delay requires the project to come up with
costly reengineering and reconstruction solutions. Not only are
there substantial cost increases under these circunstances, but
al so delays to the project that are not borne solely by the non-
Federal sponsor al so ari se.

In short, the review by the United States of the non-Federal
sponsor's right-of -way acquisition is consistent with professional
real estate practice. It is the way real estate activity is
practiced in the private sector, and the reason is that it makes



sense, saves noney, and saves tinme. |f the non-Federal sponsor
has perfornmed the real estate acquisition process correctly, the
CGovernnent's review is cursory, and it adds little or nothing to
the cost or schedule of the project.

(42) You are correct that the SFC Mddel PCA was anended
after passage of WRDA 2000 to include a new provision regarding
fl oodpl ai n managenent. Based on information obtained fromthe New

Oleans District, our understanding is that Article Il.K of the
SFC Mbdel PCA is the addition that is of concern to your office.
The | anguage contained in Article Il.K is virtually a direct

guote of the statutory requirenents applicable to all non-Federal
sponsors of a Federal project for local flood protection or for
hurri cane or storm damage reduction. These requirenents
originated in Section 402 of WRDA 1986, Public Law 99-662. As
codified in 33 USC 701b-12, the statutory requirenent, in
pertinent part, is as foll ows:

"Section 701b-12. Fl oodpl ai n managenent requirenents

“(a) Conpliance with floodplain managenent and
I Nsurance prograns

“Before construction of any project for
| ocal flood protection, or any project for hurricane
or storm danmage reduction, that involves Federal
assi stance fromthe Secretary, the non-Federal
I nterest shall agree to participate in and conply with
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appl i cabl e Federal floodplain managenent and fl ood
I nsurance prograns.

“(b) Fl oodpl ai n managenent pl ans

“Wthin 1 year after the date of signing a
proj ect cooperation agreenent for construction of a
project to which subsection (a) of this section
appl i es, the non-Federal interest shall prepare a
fl oodpl ai n managenent plan desi gned to reduce the
I npacts of future flood events in the project area.
Such plan shall be inplenented by the non-Federa
interest no later than 1 year after conpletion of
construction of the project...."



Since Federal statute requires that the non-Federal sponsor
nmust agree to participate in and conply with applicabl e Federa
fl oodpl ai n managenent and fl ood i nsurance prograns and to prepare
and i npl enent a fl oodpl ai n managenent plan, the Corps | acks
authority to waive these requirenents in the PCA. Al though the
recent anmendment contains a nore express and cl ear statenent of
t he non- Federal responsibility, past generations of the SFC Mde
PCA have stipulated in Article Xl that the non-Federal sponsor
shall conply with all of the requirenents of Section 402 of WRDA
1986, Public Law 99-662, as anmended. Therefore, the requirenent
applies with equal force to non-Federal sponsors who executed
previ ous generations of the SFC Model PCA. 1In the absence of
Congr essi onal action, the non-Federal sponsors for Federal flood
protection and hurricane or storm damage reduction projects wll
continue to be responsible for the floodpl ain managenent
requi rements of Section 402 of WRDA 1986, as anended.

This issue was initially raised in the New Ol eans D strict
by representatives of the Louisiana Departnment of Transportation
and Devel opnent in the negotiation of the Comte R ver Diversion
project, Amte River and Tributaries, Louisiana. The issue, as to
authority for floodplain nmanagenent responsibilities, was resol ved
in June 2001 by acceptance by Headquarters, U S. Arny Corps of
Engi neers, of a |egal opinion prepared by the General Counsel for
the Amte R ver Basin Comm ssion (ARBC), the sponsor for fl ood-
pl ai n managenment for the project. It is our understanding that
ARBC has obt ai ned Cooperative Endeavor Agreenents from a nunber of
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| ocal governnments within the project benefit area who have the
necessary inplenentation and enforcenent authority. Al parties
executed the PCA in Cctober 2001.

The fol |l owi ng paragraphs contain the Conm ssion's responses
to additional comments given during the oral statements at both
public neetings on behalf of your office and were not included in
the formal report.

Status of the Mssissippi River and Tributaries Project




The MR&T project is 87 percent conplete. However, |evee
work still remains to be done in the Menphis, New Ol eans, and
Vi cksburg Districts. Wile the majority of the levee raising is
in the Vicksburg District, substantial progress is being nade.

I n Loui siana, approximately 114 mles of |evee remain to be

rai sed. Maxi mum defi ci enci es have been reduced fromthe 7- to
8-foot range to the 4- to 5-foot range with the nost deficient
areas being raised first. Also, approximately 24 mles of |evee
in Arkansas need to be raised about 2 feet. W anticipate that
the |l evee raise in Arkansas will not commence until sone of the
nore deficient sections in Louisiana and M ssissippi are
conpl et e.

As you are aware, the conpletion date of 2031 for the MR&T
proj ect was based on antici pated Congressional funding; however,
t he Corps of Engi neers and the | evee boards have indicated the
capability to conplete the | evee enl argenent program by 2020.

In the | ast several years, the |l evee program has been funded to
its capability. The Congress recogni zes that the Corps nust
conpl ete the | evee enl argenent as qui ckly as possi bl e.

Fi scal Year 2003 Budget

The Comm ssion shares your concerns about the need to fund
the M ssissippi River and Tributaries project to its ful
capability. The President's budget subm ssion for Fiscal Year
2003 is $280 mllion, and the House and Senate have approved
$342 mllion and $338 mllion, respectively. The Comm ssion has
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expressed capability to support additional funds if appropriated
by the Conference Committee.

The Conm ssion appreciates receiving the views of the
Loui si ana Departnent of Transportation and Devel opnent and | ooks
forward to hearing fromyou or your representatives at our
future public neetings.

Si ncerely,



Don T. Riley

Brigadi er General, U S. Arny

Presi dent Desi gnee, M ssi ssi ppi
Ri ver Conmm ssion



